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A warranty is essentially a warranty or promise made by one party (the warrantor) to another
(the beneficiary). A collateral warranty is a warranty which exists "collateral" to or next to, an
underlying agreement.

The most common example is a collateral warranty that sits alongside the building contract.
The building contract will be between a contractor and the employer (the person or
organisation that commissions the work). The collateral warranty is a promise by the contractor
to someone else, say a prospective tenant, that they have performed and will perform their
obligations under the building contract.

Collateral warranties are also often given by sub-contractors and sub-consultants on a project
— usually a building project. It will be the contractor who appoints the subbies and enters into
contracts, or appointments, with them. The subbies will then give collateral warranties to the
employer.

Common warrantors can include:
Contractors Architects Subcontractors Sub-consultants

Effectively, people or organisations whose work is important to more than just the person who
appoints them.

Common beneficiaries include:
Employers Purchasers Tenants Funders

Effectively, people who care that the development, project, or building is built properly but
who won't themselves be appointing the people building and designing it.

We now know what collateral warranties are and who gives them. The next question is, "why
have them at all"? Well, in this regard, it's important to be clear about who you do and do not
have contractual relations with.

In the case of a building or development contract, the contractual relationship exists between
the building contractor and the employer — the person or organisation who commissions the
work - they are the ones that actually enter into the contract.

If we take the relationship between the building contractor and an eventual purchaser of the
development, or a future tenant, no contract exists between them. As a result, if the building
was inherently defective, a purchaser will not necessarily have a claim against the building
contractor for breach of contract. The contract wasn't made with them - so they can't sue for
breach of contract - even if a breach has taken place. The age-old privity of contract defence.

Sometimes the purchaser or tenant might have a claim against the builder for negligence. But
the Courts have tended to take a very restricted approach as to which losses are recoverable
in those circumstances. The case law for these types of disputes, in negligence, and the
damages that can flow, are lengthy and fun....but only for the lawyers arguing over them.

The solution for a purchaser or funder of a development is to receive collateral warranties from
parties with whom they would otherwise not have a contract with. This enables them to pursue
the warrantor directly for breach of contract.



Collateral warranties must attach to the main contract or agreement that they are “collateral”
to. Provision should be made for some or all of the following:

Who is the beneficiary of the collateral warranty, who they could be assigned to and for
how long (or how many times)?

Whether the standard of work is the same as or more onerous than that which is provided
for in the underlying contract;

Is there any chance the original contract provides for less onerous obligations than the
collateral warranties”?

Any net-contribution element — the extent to which the provider of the collateral warranty
could be liable for the fault of some other parties

Step-in rights such as an insolvency situation
Any applicable limitation periods

Any insurance limits which must be maintained and for how long;

Our role is to ensure that you receive good advice on the following:
The strengths and weaknesses of the collateral warranty you are being asked to provide;

Areas where the collateral warranty presents a risk to you when compared with the terms
of your insurance policy
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Services for
Businesses

Business Law From start up to close down,
from growth to recession, we’ll see you safely
through the minefield of regulation, legislation
and small print.

Commercial Property We're here to add to
your investment with swift transactions, sound
reports and robust leases.

Employment Law Our complete HR and
Employment Law service offers bespoke advice
and support designed to meet the needs of your
business. We specialise in advising on business
restructures, redundancies, insolvency and TUPE.

Debt Recovery Our robust system for
collection gets your money and it needn’t cost
you a penny.

Insolvency Our experts work with professional
advisers and clients ranging from individuals
seeking IVAs or averting bankruptcy, to family-
run companies and major multinationals.

Commercial Litigation Our specialist team
gets quick results where necessary or seek
alternative resolution channels that save you
money and disruption to your business.

Intellectual Property Our expert brand
management team are here to help you protect
and exploit your valuable intellectual property
assets.

Services for
Individuals

Divorce, Separation and Child Issues It takes
years of training and experience to handle
sensitive personal problems. We’'ve got more
than our fair share of both.

Wills, Trusts, Probate and Tax Planning
You've worked hard for your money. We'll
protect it for you and your future generations.

Property If you’re moving home or own a
property portfolio, our property solicitors are as
safe as houses.

Litigation and Dispute Resolution Our
Specialist team can help you resolve disputes
over land, property or money. We keep the costs
in check and end in sight.

Employment Our specialists advise employees
and directors on all aspects of their employment
including discrimination and unfair dismissal
and frequently advise on exit packages
and contractual restrictions. We provide
representation for Employment Tribunal claims
and mediations.

Personal Injury Claims Our team of claimant
lawyers are among the best negotiators of
injury settlements in the business, from relatively
minor road traffic accidents to complex brain
injury cases.
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